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CRIMINAL LAW 

NEGOTIATING PEREMPTORY CHALLENGES 

CAREN MYERS MORRISON1 

Peremptory challenges enable litigants to remove otherwise qualified prospective jurors from 
the jury panel without any showing of cause, and accordingly, are often exercised on the basis of race. 
In Batson v. Kentucky, the Supreme Court tried to remedy the most obvious abuses by requiring that 
strike proponents give a "race neutral" reason for their strikes and directing trial courts to assess the 
credibility of the explanation. But the Batson regime has proved spectacularly unsuccessful. It has not 
ended racial discrimination in jury selection, nor does it adequately safeguard the rights of the excluded 
jurors. 

One of the reasons for this failure is that the Batson framework rests on psychologically naive 
theories of human behavior. These are that (1) considerations of race can be purged from the jury 
selection process, (2) lawyers will be aware of their motivations for striking particular jurors and will 
report these reasons honestly, and (3) judges will be able to distinguish between honest and dishonest 
explanations. But these theories are inconsistent with recent advances in cognitive psychology, which 
suggest instead that most of us retain implicit biases against racial minorities, even when we believe 
that we are unbiased. 
If implicit bias is indeed a pervasive fact, then we need to find effective ways to prevent it from dictating 
outcomes. I therefore propose that we jettison the inherently unstable framework of Batson and allow 
peremptory challenges only on consent of both parties with the challenges waived if no agreement is 
reached. The benefits of this proposal would be similar to abolition of the peremptory challenge: less 
litigation, a more robust safeguard against racial discrimination, and potentially broader participation by 
prospective jurors. But because this proposal retains the use of peremptory challenges on consent, it 
would better preserve party autonomy and the acceptability of verdicts. Ultimately, negotiating 
peremptory challenges could protect the rights of the excluded jurors, preserve the original benefits of 
the peremptory challenge, and maintain the dignity of all participants. 
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Introduction 
"[I]n criminal cases, or at least in capital ones, there is, in favorem vitae, allowed to the prisoner an 
arbitrary and capricious species of challenge to a certain number of jurors, without sh[o]wing any cause 
at all; which is called a peremptory challenge: a provision full of that tenderness and humanity to 
prisoners, for which our English laws are justly famous." 

—William Blackstone2 

Of all the contests of wit and will involved in trial practice, none are as fraught as jury selection. If 
the trial—the impassioned closing argument or the devastating cross-examination—has pride of place in 
public mythology, jury selection holds that honor among lawyers. Sometimes said to determine the 
outcome of a trial even before the first witness is sworn,3 it is a procedure regarded with a peculiar blend 
of reverence and suspicion. It can consume weeks of court time and hundreds of thousands of dollars of 
consultant fees. But the primary source of ambivalence about jury selection coalesces around the 
peremptory challenge and the complicated, counterintuitive scaffolding we have erected around it to 
prevent its misuse. 
Peremptory challenges, also known as peremptory strikes, enable litigants to remove otherwise qualified 

prospective jurors from their jury panel without any showing of cause. Empirical study—consonant with 

common intuition—has long revealed that both prosecutors and defense counsel use peremptory 

challenges to rid the jury of the types of jurors they find most threatening, and that these types correlate 

with age, gender, and particularly, race.4 This means that not only do nonwhite defendants frequently 

have to face trial without any of their peers on their jury but also that substantial numbers of citizens, 

who have survived challenges for cause only to be summarily dismissed, are denied the opportunity to 

participate in an important aspect of civic life. 

The framework established by the Supreme Court's 1986 decision in Batson v. Kentucky and its 
progeny tried to remedy the most obvious abuses of the peremptory challenge based on race, and later, 
gender.5 The Court thus required that strike proponents give a "race neutral" reason for the strike and 
directed the trial courts to assess the credibility of the explanation. But the Batson regime has proved 
largely unsuccessful. Lawyers are often inhibited from raising Batson claims for fear of antagonizing their 
opponent or the judge, and judges are inhibited from granting Batson motions because of the implied 
judgment that the strike's proponent is either a racist, a liar, or both. The requirement of a race- neutral 
explanation for peremptory strikes has not ended racial discrimination in jury selection, nor does it 
adequately safeguard the rights of the excluded jurors. And it is embarrassing to everyone because it is a 
pretense—everyone is forced to assert, under pains of violating the Constitution, that race was not a 
factor in their decisions. 
While the Batson framework relies on apparently commonsense assumptions about human behavior, 
these assumptions are contrary to what we know about human mental processes and the influence of 
race on decisionmaking.6 The behavioral theories that seem to undergird Batson are that (1) 
considerations of race can be purged from the jury selection process, (2) lawyers will be aware of their 
motivations for striking particular jurors and will report these reasons honestly, and (3) judges will be 
able to distinguish between honest and dishonest explanations.7 But these theories are inconsistent with 
recent advances in cognitive social psychology. While long suspected, there is now substantial empirical 
evidence that most of us labor under some amount of implicit bias against racial minorities, even when 
we believe ourselves to be unbiased.8 The Batson framework operates as if implicit bias barely exists 
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when it almost certainly is a significant factor in jury selection and one that is not amenable to self-report. 
It is time to subject Batson to behavioral realism—the demand "that the law account for the most 
accurate model of human thought, decisionmaking, and action provided by the sciences."9 
There has been no shortage of proposals aimed at remedying racial discrimination in jury selection, 

ranging from "affirmative strikes" to establishing racial quotas on trial juries.10 Ultimately, the most 

effective alternative to Batson would also be the simplest: the abolition of peremptory challenges. 

Proponents argue that eliminating the challenge would put an end to invidious discrimination, cut down 

on wasteful litigation, and free lawyers from the contortions of trying to deny all influence of race on their 

decisionmaking.11 But abolition presents two problems. First, however compelling the arguments, they 

cannot override one simple truth: American lawyers like peremptory challenges. Many litigators view 

peremptory challenges as essential tools for sculpting a jury that will give them and their clients the most 

favorable audience. As one former litigator has observed, trial lawyers "would sooner dispense with a few 

amendments to the Constitution than give up peremptory challenges."12Accordingly, no U.S. jurisdiction 

has ever eliminated peremptory challenges.13 Second, there is an intrinsic value to the peremptory 

challenge that would be lost if it were eliminated. Peremptory challenges allow litigants to participate in 

the creation of the factfinder, free from interference by courts. This value of autonomy should not be 

lightly discarded. 

So we find ourselves at an impasse. We can keep tinkering with the formula. We can keep issuing 
impassioned, but doomed, calls for abolition. Or we can recognize that jury selection, at the discretionary, 
peremptory challenge stage, simply should not be constitutionalized. It may be time to admit that the 
Batson experiment has failed because stereotyping in some form is the essence of jury selection.14 But 
that does not mean we need to revert to the bad, old days of institutionalized racism, where many 
prosecutors' offices had policies of systematically purging jury panels of African-American jurors.15 
Instead, we should consider a different approach for using peremptory challenges: that they be allowed 
only on consent. 

If implicit bias is indeed a pervasive fact, the question then becomes how to prevent it from dictating 
outcomes in a discriminatory way. Having parties swear that no considerations of race entered their 
minds in deciding which jurors to strike does not provide the moral message we think it does. Instead of 
sending a clear signal that racial discrimination will not be tolerated, the Batson hearing is usually a far 
more degrading exercise and one that does not prevent minorities from being summarily excluded from 
jury service. When explanations such as "he looks like a drug dealer to me"16 are accepted as "race 
neutral," the message is effective tolerance of racial bias. 

Drawing on empirical studies, psychological research, and the emerging school of behavioral 
realism, I suggest that courts should abandon the failed constitutional experiment of trying to divine 
attorney intent. Social science research strongly suggests that such an undertaking is futile and only 
encourages specious explanations. Instead, we should focus on what really matters: increasing the 
opportunities for all Americans to participate in jury service, allowing defendants a greater chance to 
have peers on their jury,17 and protecting the dignity of all participants, litigants and prospective jurors 
alike. We should therefore jettison the procedurally unwieldy, inherently unstable world of Batson and 
replace it with a system in which the parties could determine which prospective jurors should be 
challenged through negotiation. 

Under this proposal, voir dire would proceed as usual.18 Lawyers would raise any challenges for 
cause, on which the court would rule. Then, each side would be presented with a panel of twelve 
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qualified, impartial jurors. But instead of each side only conferring with her client or co- counsel to decide 
which jurors to strike peremptorily, the adversaries would confer with each other. Neither party would 
have exclusive power to decide, and any strikes would be the product of mutual consent. If the parties 
agreed to a shortlist of jurors to strike, they would then present their choices to the court. The struck 
jurors would not know which side had struck them or if the strike was the product of a joint decision. The 
lawyers would not have to make excuses for their actions. If the parties failed to reach an agreement, 
they would end up with the first twelve jurors on the panel. Abolition, therefore, would be the default 
position, the price to pay if the parties failed to come to terms in any given case. 
While negotiation may seem to be a counterintuitive solution to the problems raised by peremptory 

challenges, it is closer to a challenge-based system than might initially be apparent. Notwithstanding the 

juror-centered conception of rights promoted by the Batson line of cases, enforcement of these rights is 

largely a matter of adversarial preference. While judges have the authority to raise Batson objections sua 

sponte, they appear to exercise this power extremely rarely.19 So whether a peremptory strike is subject 

to 

the Batson analysis in the first place is typically dependent on attorney choice.20 Negotiation just 
provides another means of expressing party preferences. 

Some of the benefits of this proposal would be similar to those gained by eliminating the peremptory 
challenge: less litigation, a more robust safeguard against racial discrimination, and potentially broader 
participation by prospective jurors. But unlike simply eliminating peremptory challenges, negotiation 
would better preserve party autonomy and the acceptability of verdicts by maintaining some ability of 
the parties to sculpt a jury of their own choosing. 

Part I of this Article briefly sketches the history of the peremptory challenge and the theoretical and 
practical justifications for its use. It argues that, of all the reasons given in support of the peremptory 
challenge, the only justification that is specific to the peremptory challenge, as opposed to the challenge 
for cause, is party autonomy and independence from the court. This Part details how the Batson regime 
changed, in some important ways, the nature of the peremptory challenge and infringed on the most 
justifiable reason for its existence. 

Part II reviews the reasons why an alternative to the Batson structure is desirable, even necessary. 
This Part considers the claims in the literature and by practitioners and judges that the Batson framework 
is not effective at eradicating racial discrimination and examines some of the reasons why this is so. It 
argues that the Batson line of cases fundamentally misunderstood attorneys' motivations and rested its 
entire framework on unsupported assumptions about human behavior. As the most recent cognitive 
science points in just the opposite direction, this Part contends that the Batson doctrine needs to come 
to terms with empirical reality. 

Part III outlines the proposal of negotiating peremptory challenges in more detail and explores the 
ways in which negotiation would provide a more robust shield against discrimination, protect the original 
purposes of the peremptory challenge, and preserve the dignity of the court and the participants. This 
Part considers the potential doctrinal and practical critiques of the proposal, particularly the concerns 
that the proposal would not protect the rights of the absent jurors, that it would enable lawyers to engage 
in collusion, and that it would unfairly benefit the defense. The Article concludes that, despite certain 
inevitable shortcomings, negotiating peremptory challenges would be a significant improvement over our 
current regime. 

I. THE CONTESTED FUNCTION OF THE PEREMPTORY CHALLENGE 

The process of jury selection involves two related but distinct inquiries: a search for qualified jurors 
and a shaping of the jury through peremptory challenges.21 To begin, prospective jurors are questioned 
in a process known as voir dire.22 If a prospective juror appears to have prejudged the case or seems 
biased for any reason, she can be challenged for cause, and that motion will be ruled on by the court.23 
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In addition, the parties may exercise a set number of peremptory challenges and remove any jurors 
without cause.24 The twelve25 who remain, not counting any alternate jurors, are then sworn and become 
the trial jury. This Part considers the historical origins of the peremptory challenge, the justifications for 
this practice in the modern justice system, and how its complexion has been transformed by Batson and 
its progeny. 

 
A. THE ORIGINS OF THE CHALLENGE 

The peremptory challenge, the Supreme Court has observed, is "an arbitrary and capricious right, 
[which] must be exercised with full freedom, or it fails of its full purpose."26 Unlike a challenge for cause, 
which only "permit[s] rejection of jurors on a narrowly specified, provable and legally cognizable basis of 
partiality,"27 a peremptory challenge may be "exercised without a reason stated, without inquiry, and 
without being subject to the court's control."28 

In the early fourteenth century, the English Parliament abolished the Crown's right to challenge 
jurors simply by claiming the challenge was being exercised in the King's name.29 Thereafter, "for more 
than five hundred years, use of the peremptory challenge was the exclusive right of the defense lawyer 
as a means of protecting the fair trial rights of an accused."30 While defendants were entitled to have up 
to three dozen peremptory challenges,31 these rights appear to have been rarely exercised.32 
Over the next centuries, the number of challenges was gradually reduced until England abandoned the 
peremptory challenge entirely in 1988.33 

Conversely, the peremptory challenge flourished in the United States.34Towards the end of the 
nineteenth century, jury selection procedures expanded, lengthening the process "to a tedious and 
exasperating extent," as one contemporary commentator griped.35 More importantly, the challenge took 
on a new significance in the face of an increasingly heterogeneous jury pool. Before the Civil Rights Act 
of 1875, the racially motivated use of peremptory challenges did not arise because, in most states, 
African- Americans were rarely called to jury service.36 But as Albert Alschuler observed, as eligibility for 
jury service broadened, "manifesting] democratic faith in the popular administration of justice, the 
peremptory challenge manifested countervailing doubt, mistrust, and ambivalence."37 

B. JUSTIFICATIONS FOR THE CHALLENGE 

The justifications for the peremptory challenge have changed very little since Blackstone described 
what, in his view, were the two primary reasons for its use. The first reason is that such a challenge could 
be an arbitrary prerogative: a litigant may simply have been seized with a sudden dislike for a juror, and 
"the law wills not that he should be tried by any one man against whom he has conceived a prejudice, 
even without being able to assign a reason for such his dislike."38 Second, the peremptory challenge could 
protect a defendant from the resentment engendered in a prospective juror by a failed challenge for 
cause.39 The most convincing justifications for the challenge rest on notions of party autonomy and 
participation—the theory that, by giving the litigants the chance to select their own juries, they are more 
likely to see the result reached by that jury as fair. 

1. Impartiality 

Impartiality—or at least its appearance—is the value most often invoked in support of the challenge. 
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"The function of the challenge," wrote the Supreme Court in Swain v. Alabama, is primarily "to assure the 
parties that the jurors before whom they try the case will decide on the basis of the evidence placed 
before them, and not otherwise."40 The peremptory challenge has therefore been celebrated as "a 
suitable and necessary method of securing juries which in fact and in the opinion of the parties are fair 
and impartial."41 

But this account is unconvincing.42 "In the exercise of peremptory challenges," writes one 
commentator, "the lawyers, of course, seek not an impartial jury, but rather jurors most favorable to their 
client's interests."43Given the fact that removing biased jurors is the role of the challenge for cause, the 
most plausible argument is that peremptory challenges enable the parties to "eliminate extremes of 
partiality on both sides,"44 effectively canceling each other out.45 The prosecution can strike all of the 
most pro- defense jurors, the defense can strike all of the most pro-prosecution jurors, and the remaining 
jurors are expected to cluster at the crest of the bell curve of neutrality. This idea is long-standing—as 
Barbara Babcock described the process in 1975: 

[N]either litigant is trying to choose "impartial" jurors, but rather to eliminate those who are 
sympathetic to the other side, hopefully leaving only those biased for him. But the interplay of the 
efforts of both sides to accomplish the same end should leave surviving jurors who are, as Lord Coke 
described them, "indifferent as they stand 
unsworn. "46 

In practice, this means that "[t]he police officer's brother and the flower child will be among the first 
casualties in the striking process."47 

Of course, whether the two sides' strikes really cancel each other out depends on the number of 
favorable jurors in the pool to begin with; sheer mathematics will benefit the side whose favorable jurors 
are more numerous. In a study of capital juries in Philadelphia, researchers found that the prime targets 
for prosecution strikes—typically, young, African- American male jurors—appeared in jury pools in far 
fewer numbers than the prime targets for the defense—typically, older, white male jurors. "As a result of 
this disparity in the sizes of their respective target groups, the [State] was more effective than defense 
counsel in depleting target group members from the pools of death eligible cases that each side 
considered."48The mechanics of peremptory challenges therefore favor the side with the most to gain 
from majority participation, tilting the balance against the litigant whose most favorable jurors are few.49 

Finally, embedded in the idea that the challenge can eliminate "extremes of partiality," leaving only 
the most "indifferent" jurors, is the assumption that an impartial jury is equivalent to the sum of its 
parts—that the twelve blandest jurors (often those who simply gave the fewest answers during voir dire) 
will form the most impartial jury. Another arguably more persuasive view is that a truly impartial jury is 
one, not from which strong opinions have been purged, but whose impartiality is the fruit of the 
deliberative process. Impartiality might more properly be seen as a perspective forged by the 
confrontation of diverse points of view rather than an immutable quality possessed by twelve separate 
people.50 On this view, the peremptory challenge does more to hinder impartiality than to champion it. 

 
2. Compensating for the Challenge for Cause 

Peremptory challenges are also valued for their ability to repair any injury caused by unsuccessful 
challenges for cause, particularly when the juror is aware that she has been challenged—and by whom—
and then takes a rather jaundiced view of that party.51 Peremptory challenges defuse this fear and 
encourage a full and free voir dire (subject, of course, to the goodwill and patience of the judge, which 
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typically flourish in inverse proportion to the length of the examination).52 
Peremptory challenges thus provide "a margin of protection for challenges for cause."53 Not only 

are they quick and easy to use,54 but they also support the goal of impartiality by lessening the risk of 
error incurred by a challenge for cause improperly denied.55 But this idea of the peremptory challenge as 
"an essential fallback"56 is less a function of any innate quality of the peremptory challenge than a 
comment on the failings of the challenge for cause. Worse, the very availability of the peremptory 
challenge seems to remove any incentive to improve the functioning of the challenge for cause. As one 
state court judge noted, "Peremptory challenges have made all of us lazy—judges included—when it 
comes to challenges for cause."57 Indeed, the existence of the peremptory challenge allows judges to 
sidestep the unpleasant task of ruling on whether a juror is credible when she assures the court that she 
can be fair.58 It is easier simply to leave the juror on the panel and let the lawyers dismiss her 
peremptorily. 

It is true that when challenges for cause fall short, peremptory challenges can be profitably 
employed to fill any gaps. But if challenges for cause are used too parsimoniously or inhibit the lawyers' 
abilities to question the jurors, surely this could be ameliorated. Perhaps courts could implement a new 
norm of expanded challenges for cause or procedures that excuse jurors neutrally (by the clerk of court, 
say). Bar associations could improve lawyer training so that they can conduct effective voir dire without 
offending prospective jurors.59 Whatever steps are taken, it hardly seems unreasonable to consider ways 
in which to improve the challenge for cause, rather than leaving it in an unsatisfactory state and relying 
on the peremptory challenge to mop up after it. 

3. Autonomy and Participation 

In the end, the most persuasive argument in favor of the peremptory challenge is that it protects 
the parties' autonomy by allowing them an active role in choosing their fact finder, beyond the court's 
control. It is this quality of free choice that enables a litigant to "have a good opinion of his jury, the want 
of which might totally disconcert him."60 The capriciousness of the original challenge gave a defendant 
the unreviewable power to sculpt the jury as he saw fit, without having to explain or even "being able to 
assign a reason for such his dislike."61 Even today, in a criminal justice system that can reduce defendants 
to near-powerlessness, the challenge's arbitrariness can give participants a sense of control—they can 
get rid of jurors simply because they develop a spontaneous dislike for them based on no more than 
"sudden impressions and unaccountable prejudices."62 For one brief moment during jury selection, even 
the humblest litigant can wield the autocratic power of the Queen of Hearts, dismissing anyone who 
displeases her.63 

In addition, some scholars contend that participating in the creation of the tribunal is valuable in 
itself. One of the principal functions of the peremptory challenge, writes Barbara Underwood, is "to 
provide the parties with an opportunity to participate in the construction of the decision- making body, 
thereby enlisting their confidence in its decision."64 This function is pedagogical: the challenge "teaches 
the litigant, and through him the community, that the jury is a good and proper mode for deciding matters 
and that its decision should be followed because in a real sense the jury belongs to the litigant: he chooses 
it."65 

The autonomy and opportunity for participation provided by the challenge may also enhance the 
acceptability of verdicts to the parties and the public. Certainly, being judged by a jury that one had some 
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role in creating, as opposed to one that has simply been imposed on the litigant, may provide the litigant 
some solace.66 Regardless of conviction, the respect for one's autonomy and freedom to choose may help 
legitimize the jury's verdict in the eyes of the litigants. 
Most importantly, the challenge allows the parties a measure of independence from the judge. "[T]he 

best—indeed, after Batson, the only—justification for peremptory challenges," writes Charles Ogletree, 

"is that the trial judge should not necessarily have the sole power to determine who can sit on a jury . . . 

."67 In a system without peremptory challenges, the only way to construct the jury would be through 

challenges for cause, which are decided by the court. Therefore the judge alone could be responsible for 

determining who served on the jury.68 This is not a trivial concern. For nearly fifty years, it has been an 

article of faith that the constitutional guarantees of trial by jury "reflect a fundamental decision about the 

exercise of official power—a reluctance to entrust plenary powers over the life and liberty of the citizen 

to one judge or to a group of judges."69 The peremptory challenge therefore provides a systemic 

advantage, preserving a sphere of action in jury selection over which the court has limited control. 

C. THE PEREMPTORY CHALLENGE IN AMERICA 

The story of the peremptory challenge in America is inextricably linked with racial discrimination and 
the Supreme Court's efforts to counteract it. As discrimination evolved from explicit statutory bans on 
African-American participation in jury service70 to strategic but no less blatant uses of peremptory 
challenges,71 the Court was forced to come up with a way to reconcile the peremptory challenge's 
arbitrary and capricious nature with the requirements of equal protection. 

1. Before Batson 

While the Supreme Court has frequently described the peremptory challenge as "necessary" for a fair 

trial, it has always stopped short of characterizing the peremptory challenge as a constitutional 

requirement.72"Challenge for cause is doubtless a constitutional right," a Massachusetts federal circuit 

court noted in 1857, "as without its exercise the prisoner might be deprived of an impartial jury, but the 

peremptory challenge is a privilege conferred by law, which may be enlarged, abridged, or annulled by 

the legislative authority."73 

The first real challenge to the peremptory's free exercise came in Swain v. Alabama, over a century 
later. Robert Swain, an African- American sentenced to death for the rape of a white woman, had been 
convicted by a jury from which every African-American had been peremptorily struck.74 In a fairly 
uncomfortable opinion, the Swain Court struggled to reconcile the dictates of the Equal Protection Clause 
with the "arbitrary and capricious" nature of the challenge. The Court had no trouble with the broad 
strokes, reaffirming the fact that "a State's purposeful or deliberate denial to Negroes on account of race 
of participation as jurors in the administration of justice violates the Equal Protection Clause"75 and 
condemning such practices as antithetical to "'our basic concepts of a democratic society and a 
representative government.'"76 

Yet the Court could not bring itself to abandon the Blackstonian vision of the peremptory challenge. 
Justice Byron White, writing for the Court, waxed eloquent on the challenge's long and venerable history, 
its persistence in the face of criticism, and its extensive use.77 The Court declined to examine the reasons 
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that might have motivated the prosecutor to strike all six African-American jurors from the panel,78 
averring that the challenge "'must be exercised with full freedom, or it fails of its full purpose.'"79 
Faced with the tension between the Constitution and the peremptory challenge,80 the Court chose the 

challenge, concluding that "[t]o subject the 

prosecutor's challenge in any particular case to the demands and traditional standards of the Equal 
Protection Clause would entail a radical change in the nature and operation of the challenge."81 And that 
the Court refused to countenance.82 

2. Batson v. Kentucky and Thereafter 

Unrestricted by the commands of equal protection, the peremptory challenge after Swain endured 
as "the last bastion of undisguised racial discrimination in the criminal justice system."83 Batson v. 
Kentucky was therefore an important step in deterring the blatant and unapologetic use of race in jury 
selection. James Kirkland Batson, an African-American, was charged with second-degree burglary and 
receipt of stolen goods.84 At trial, the prosecutor used his peremptory challenges to remove all four black 
prospective jurors, and Batson was consequently convicted by an all-white jury.85 For the first time, the 
Court held that "the Equal Protection Clause forbids the prosecutor to challenge potential jurors solely 
on account of their race or on the assumption that black jurors as a group will be unable impartially to 
consider the State's case against a black defendant."86 
To guide the lower courts, Batson established a three-step framework for determining whether a 

peremptory strike had been exercised in violation of equal protection. First, the defendant had to 

establish a prima facie case of purposeful discrimination.87 Once the defendant made this showing, the 

burden shifted to the prosecution to "come forward with a neutral explanation for challenging black 

jurors."88 The Court emphasized that this explanation "need not rise to the level justifying exercise of a 

challenge for cause," but warned that the prosecutor could not rebut a prima facie case by stating that he 

had acted on the assumption that the struck jurors "would be partial to the defendant because of their 

shared race."89 At the third step, the Court directed trial courts to determine whether the defendant had 

established purposeful discrimination.90 

Despite Batson's own insistence on racial commonality between the defendant and the prospective 
jurors,91 the Court soon changed its focus from the exclusion of nonwhite jurors from nonwhite 
defendants' cases to protecting the rights of the excluded jurors, regardless of the race of the defendant. 
In Powers v. Ohio, a case in which a white defendant objected to the exclusion of black jurors, the Court 
held that "the Equal Protection Clause prohibits a prosecutor from using the State's peremptory 
challenges to exclude otherwise qualified and unbiased persons from the petit jury solely by reason of 
their race, a practice that forecloses a significant opportunity to participate in civic life."92  

Accordingly, the right to make a Batson claim was extended to defendants who did not share the 
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race of the excluded jurors,93 to civil litigants,94 and to the prosecution.95 Protected categories expanded 
to include gender and ethnicity.96 The end result was a jurisprudence that changed the nature of the 
peremptory challenge, prompting Justice Sandra Day O'Connor to muse that "as we add, layer by layer, 
additional constitutional restraints on the use of the peremptory, we force lawyers to articulate what we 
know is often inarticulable. In so doing, we make the peremptory challenge less discretionary and more 
like a challenge for cause."97 

Demanding litigants to give a reason for their exercise of an "arbitrary and capricious right" makes 
little sense, as Chief Justice Warren Burger, dissenting in Batson, pointed out. "It is called a peremptory 
challenge, because the prisoner may challenge peremptorily, on his own dislike, without showing of any 
cause,"98 wrote the Chief Justice, exasperation seeping through every line. "Analytically, there is no 
middle ground: A challenge either has to be explained or it does not."99 

What we are left with today is a "quasi-peremptory challenge" that sort of has to be explained.100 
The requirement of an explanation undermines the values of autonomy and free choice that the challenge 
represented. Yet the explanation does not have to be "persuasive, or even plausible,"101 so long as the 
trial court finds it credible.102 Meanwhile, the Court has given the trial courts very little guidance as to 
how, exactly, they are to determine an attorney's credibility. And "without clearer standards, Batson asks 
trial judges to read attorneys' minds,"103 something they are singularly ill- equipped to do. 

D. RESPONSES 

What we have now is the worst of both worlds: persistent concerns about racial discrimination paired 

with a peremptory challenge that does not function properly. The chorus of criticism has not been 

lacking—Batson's standards have been dubbed "a shameful sham,"104 "a disingenuous charade,"105 and a 

possible "invitation to hypocrisy."106 Finding ways either to improve the Batson framework or to eliminate 

peremptory challenges has spawned its own cottage industry of academic and judicial proposals to "fix" 

jury selection. All these proposals share a common goal: to lessen the race-based use of peremptory 

challenges. But short of mandating affirmative selection or a quota system, the only truly effective way of 

ending the race-based use of peremptory challenges would be to eliminate the peremptory challenge 

entirely—a solution unlikely to happen and that raises problems of its own. 

1. Tweaks, Quotas, and Affirmative Selection 

Proposals to improve the current regime fall into two camps: either a complete overhaul of jury selection 

procedures or a strengthening of the Batson framework. The most ambitious proposals have advocated 

for affirmative selection, which would allow litigants to designate certain jurors to remain on the panel,107 

or racial quotas to ensure some demographic diversity on jury panels, particularly at trials of nonwhite 

defendants.108There have been proposals to give litigants cumulative voting rights borrowed from the 

corporate sphere109 and to develop a "peremptory block" system, where each side would submit to the 

judge a confidential list of venire members they designated as "blocked"; if the other side then attempted 
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to strike that juror, the juror would be automatically seated on the jury.110 Others have called for voir dire 

to be conducted entirely by jury questionnaire, so that selection would be "blind" rather than influenced 

by group status,111 or for proposed ethical rules that would prevent attorneys from exercising their 

challenges on the basis of race.112 

Commentators have also suggested modifications to Batson's framework113 in an attempt to strengthen 

the notoriously weak second prong of the test.114 Some propose that trial courts should avoid making any 

determination of the striking attorney's subjective intent,115 or advocate for an expansion of attorney-

conducted voir dire,116 or urge courts to reject explanations that betray a mixed motive.117 But these 

proposals do not address the fact that some lawyers are reluctant to raise Batson challenges in the first 

place, often for fear of being "Batsoned" in return. And many other litigants never get to step two of the 

Batson test.118 

However ingenious some of these suggestions, there is no indication that any have ever been 
adopted. Some may have been too complicated to implement.119 Some merely shifted the standard 
slightly. And most did not give sufficient assurance that they would effectively remediate racial 
discrimination in jury selection or help resolve the tensions between the Batson framework and the value 
of the peremptory challenge. 

2. Abolition of Peremptory Strikes 

The only truly effective curb on racially motivated peremptory challenges is to eliminate them entirely. 

Since they are not constitutionally mandated, there is no obligation to keep them. Indeed, England, the 

birthplace of the peremptory challenge, abolished the challenge some twenty-five years ago.120 In the 

United States, ever since Justice Thurgood Marshall warned in his Batson concurrence that "[t]he decision 

today will not end the racial discrimination that peremptories inject into the jury- selection process," and 

suggested that only elimination of the challenges could do so,121 there has been a steady chorus of calls 

for abolition from scholars, judges, and Supreme Court Justices.122 Yet no U.S. jurisdiction has to date 

eliminated the peremptory challenge.123  

The foremost reason that peremptory challenges have survived seems to be a lack of political will: 
Trial lawyers value peremptory challenges and are unlikely ever to agree to their abolition.124 Some 
litigators see them as an essential protection for their clients' rights. "To take away that tool, especially 
from that most benighted soul—the unpopular criminal defendant who is black, who is Latino, who is a 
pariah," wrote one criminal defense attorney, "is, in and of itself, a criminal and amoral act."125 Other 
lawyers simply "love peremptory challenges because they are fun."126Either way, lawyers are not likely to 
part with their challenges anytime soon.127 
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Even so, abolition is not an optimal solution. Without the peremptory challenge, the judge alone would 

have final say over who serves on the jury.128 "If we were to abolish peremptory challenges altogether, 

parties would be totally dependent on the goodwill and sensibilities of the particular trial judge," 

cautioned one commentator. "Systemically, that would put an enormous amount of largely unchecked 

power in the hands of one individual."129 Beyond serving an error-correcting function for the challenge 

for cause, the peremptory challenge can provide genuine protection against the "compliant, biased, or 

eccentric judge"130 making a final ruling on the challenge for cause. 

Judges are no more immune to implicit biases than anyone else.131Even under an expanded regime 
of challenges for cause, the judge may still sympathize more readily with one side's argument than the 
other.132 The peremptory challenge, which allows the litigants rather than the judge to shape the jury, 
may be necessary to the jury's democratic function. This Article's proposal, therefore, seeks to preserve 
the best of the challenge—its ability to give the parties autonomy to make their own decisions and 
independence from the judge—while erecting an effective block against its most invidious uses. 

II. THE TROUBLE WITH BATSON 

Despite its logical incoherence and the enforcement difficulties it presents, Batson's framework 
would be worth the price if it significantly helped remedy illegal discrimination in jury selection. But 
Batson has not fulfilled its promise of remedying the exclusion of minority jurors from jury service. 
Instead, it has created cumbersome procedures and appeals of Dickensian length, all because the Batson 
Court failed to recognize two fundamental truths. First, cognitive biases will doom any framework based 
on self-reporting. Second, the Batson framework is in tension with lawyers' obligations of zealous 
advocacy. The end result is that Batson has failed in its mission of protecting the right of democratic 
participation by all. 

A. UNWIELDINESS 

Without making an appreciable difference to lawyers' strategies (although no doubt successfully driving 

them underground), Batson has proved to be an "enforcement nightmare" at all levels of the court 

system.133 

The problems with Batson are built into its unwieldy structure. First, the protection relies on the aggrieved 

party to raise it, and lawyers often fail to raise Batson objections.134 This seems to be less a result of 

attorney incompetence than simple strategy: on the evidence, "the two sides tolerate one another's 

discriminatory use of peremptories to reduce the risk that a successful retaliatory claim will be brought 

by the other side."135 Given the number of collateral attacks for which defendants claim they received 

ineffective assistance of counsel because their attorneys failed to raise Batson issues, at least some 

legitimate claims are not raised in the first place.136 Finally, now that prosecutors can make "reverse 

Batson" claims against defendants under Georgia v. McCollum,137 Batson has proved to be a far more 

effective sword against defendants than a shield to protect them, as "reverse Batson" claims appear to 

enjoy a far higher success rate at trial than defendants' Batson claims against prosecutors.138 
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Another great disadvantage is that Batson's standards are inconsistently applied and interpreted, 

generating a large quantity of ultimately unedifying litigation.139 If the actual Batson process during jury 

selection is often fairly quick and informal—one lawyer objects, the judge directs the other lawyer to 

respond—the appellate process can drag on for years.140 Batson claims at trial are frequently denied, as 

"[t]he current framework makes it exceedingly difficult for judges to reject even the most spurious of 

peremptory strikes."141 But there are many technical reversals, as trial courts misinterpret how Batson 

should be applied or fail to maintain an adequate record.142 As a result, cases are remanded and re-

appealed, with defendants in limbo and victims denied closure. All of the post-trial challenges, 

counterchallenges, and reopening of old records take up an enormous amount of time and resources. A 

Batson violation at trial can lead to automatic reversal on appeal, but the success rate is quite 

low.143Instead, a far more likely outcome is a strange beast variously called a Batson hearing or a 

"reconstruction hearing,"144 which requires parties to testify years later to what they were thinking in the 

split seconds during which they made strikes, based on little more than dim memories and scrawled 

handwritten notes. And then the claim is usually denied.145 

In the face of all this, it would be hard to improve on one commentator's observation that "[i]f one wanted 

to understand how the American trial system for criminal cases came to be the most expensive and time-

consuming in the world, it would be difficult to find a better starting point than Batson."146 

B. THE PROBLEM OF IMPLICIT BIAS 

The critical weakness of Batson is conceptual. The entire framework rests on the assumption that 

considerations of race are conscious and can be purged from the jury selection process either by honest 

self-reporting or by judicial assessments of attorney motivation. Like most unstated assumptions about 

human behavior embedded in legal doctrine,147 Batson's foundations are psychologically naive. Recent 

advances in social cognition research have shown that most of us operate under a considerable burden 

of implicit bias.148 While racism is no longer socially, morally, or legally acceptable, even people who 

believe themselves committed to egalitarianism may simultaneously hold negative views about racial 

minorities in general and African-Americans in particular.149 Cognitive research suggests that people 

automatically categorize others upon first contact and that they use the most salient characteristics, such 

as race and gender, to do so.150 As one research team put it, "The ability to understand new and unique 

individuals in terms of old and general beliefs is certainly among the handiest tools in the social perceiver's 

kit."151 

In the past decade, research using the Implicit Association Test has shown that implicit biases are 
both pervasive and widespread,152 with the result that many Americans show automatic preference for 
white over black.153 But Batson rests on outdated and inaccurate assumptions about human behavior—
assumptions that were recognized as problematic even at the time. As early as his Batson concurrence, 
Justice Marshall recognized the flaws in its framework: "A prosecutor's own conscious or unconscious 
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racism may lead him easily to the conclusion that a prospective black juror is 'sullen,' or 'distant,' a 
characterization that would not have come to his mind if a white juror had acted identically," he 
warned.154 "A judge's own conscious or unconscious racism may lead him to accept such an explanation 
as well supported."155 His observations only have more support today. 
Studies in the emerging field of implicit social cognition, an area that draws on social psychology, cognitive 

psychology, and cognitive neuroscience, have revealed that "[w]e are not perceptually, cognitively, or 

behaviorally colorblind."156 Instead, the research shows that "most of us have implicit biases against racial 

minorities notwithstanding sincere self- reports to the contrary."157 But what is most striking about these 

findings is the wide dissociative gap between what we believe our feelings to be and what they actually 

are. We want others to see us, and we want to think of ourselves, as unbiased and open-minded.158 This 

motivation is powerful, sometimes to the extent that people deny that race matters to them or that they 

even noticed race.159 

Therefore, even if we put aside the incentives created by the adversary system, asking lawyers to identify 

their own implicit biases is "at best uninformative and at worst misleading."160 If a lawyer is unaware of 

how a juror's race has affected her decision to strike, she will be unable to explain it. Conversely, if she is 

aware that race informed her decision to strike, she will have the double incentive of not losing the strike 

by admitting that race was a factor and the generally shared desire not to appear racially biased. As 

commentators have noted in the employment discrimination context: 

Even if people want to conform their behavior to the norms underlying antidiscrimination law, full 
compliance with the law's prescriptions is unlikely if the relevant legal doctrines fail to capture 
accurately how and why discrimination occurs, how targets respond to it, and what can be done to 
prevent it from occurring.161 

None of this should give us any comfort that Batson is a meaningful way of identifying bias or helping 
judges to determine the "real reasons" for any strike. 

Caught between the need to zealously represent their clients and the edicts of the Supreme Court, 
many lawyers are tempted to lie to the court or to themselves. This is not hard to do, either doctrinally, 
because the race- neutral reasons do not have to be "persuasive, or even plausible,"162 or psychologically, 
as "[r]esearch suggests that people are remarkably facile at generating neutral explanations to justify 
biased judgments."163 This results in widespread use of casuistry, defined as "specious reasoning in the 
service of justifying questionable behavior."164 
This behavior was illustrated in a recent study by social psychologists Samuel Sommers and Michael 

Norton, in which they created a jury selection scenario in a hypothetical case. In the scenario, the 

defendant was charged with robbery and aggravated assault; the prosecution's case relied heavily on DNA 

evidence.165 Sommers and Norton asked participants166 to assume the role of a prosecutor exercising her 

final peremptory strike and choose between two prospective jurors whose profiles—which included 

familiarity with police misconduct for one, skepticism about statistical evidence for the other—were 

designed to be equally unattractive to the prosecution.167 To test the effects of race on the decision, in 

one condition, the first juror was depicted as white and the second juror was depicted as black, and in the 

other condition, the races were reversed. The study showed that participants' judgments of who to strike 
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varied sharply by race. When the first juror was black, "participants challenged him 77% of the time; this 

same individual was challenged just 53% of the time when he was White."168 Similarly, the second juror 

"was challenged 47% of the time when he was Black, compared to 23% when he was White."169 

Despite these disparities, the participants "rarely cited race as influential, focusing instead on the 
race-neutral characteristics associated with the Black prospective juror."170 Therefore, 96% of the 
participants "cited as their most important justification" either the first juror's familiarity with police 
misconduct or the second juror's skepticism about statistics.171 Norton and Sommers concluded that, 
"even absent awareness of the restrictions implemented by Batson, individuals are loath to admit to the 
influence of race."172 So the chances of a judge being able to divine an attorney's true intent in exercising 
a strike are remote. Instead, it may be time to subject the entire peremptory challenge inquiry to the 
scrutiny of behavioral realism, whose "only real normative commitment," write Jerry Kang and Kristin 
Lane, is to stand "against hypocrisy and self- deception."173 

C. MISUNDERSTANDING THE ATTORNEY'S ROLE 

Another Batson weakness is that it systematically underestimates the professional motivations of 

attorneys. Trial lawyers, faced with the choice between protecting their clients' interests and upholding 

some vague constitutional mandate, routinely choose the former.174 David Baldus, after conducting a 

meticulous empirical study of 317 capital murder trials in Philadelphia between 1981 and 1997, found 

that prosecutors in capital cases overwhelmingly struck black jurors and defense counsel overwhelmingly 

struck white jurors.175 He concluded that, "in Batson, the United States Supreme Court completely 

misunderstood the conviction of both prosecutors and defense counsel that race and gender 

discrimination are rational, ethical, and necessary strategies to protect the interests of their clients."176 

At trial, a lawyer's foremost obligation is to her client.177 For lawyers committed to defending their 
clients with "devotion and zeal,"178 Batson represents a roadblock to single-minded advocacy. Faced with 
the immediate obligation of representing a client facing the loss of liberty or even life, they do not have 
the time or inclination "to fight cultural stereotypes unless they are being used against [their] client."179 
Indeed, some may believe that their duty to their clients is so strong that, as one lawyer argued, it would 
be "unethical for a defense lawyer to disregard what is known about the influence of race and sex on 
juror attitudes in order to comply with Batson v. Kentucky and its progeny."180 

Justice O'Connor acknowledged the difficult position in which the Batson doctrine places attorneys. 
"We know that like race, gender matters," she wrote, concurring in J.E.B. v. Alabama10 "[O]ne need not 
be a sexist to share the intuition that in certain cases a person's gender and resulting life experience will 
be relevant to his or her view of the case."181 But the Court's decision "severely limit[ed] a litigant's ability 
to act on this intuition."182 Instead, the Court had decreed that "any correlation between a juror's gender 
and attitudes is irrelevant as a matter of constitutional law. But to say that gender makes no difference 
as a matter of law is not to say that gender makes no difference as a matter of fact."183 The same is true 
for race—studies have shown that juror race can have an impact on trial outcomes, particularly for 
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nonwhite defendants.184 So the Court's insistence that race cannot legally be a consideration puts lawyers 
in an impossible position. And when voir dire is limited, lawyers are even more likely to rely, at least in 
part, on stereotypes.185 
Therefore, there is a double incentive for lawyers to mask any effect of race in their decisions to 

challenge particular jurors—both the Batson line of cases and psychological pressures. Above all, 

lawyers want to win, particularly at trial, where the stakes are highest. As one trial lawyer admitted, 

once the burden shifts to him to justify a peremptory strike, "then you are tempted to engage in that 

thing which is absolutely horrible: lying in a courtroom. You have an ethical duty to be candid to the 

court, and yet we all know that pretext is the name of the game here."186 The end result is that it is 

"highly unlikely that many attorneys will cite race in justifying peremptories, even if they are aware of its 

influence."187 Ultimately, as one attorney suggested, the Batson analysis does not seem to be honest, 

given the fact that there may not be "any such thing as a racially neutral 'anything' in America."188 

D. BATSON S FAILURE TO REMEDY THE EXCLUSION OF MINORITIES FROM JURIES 
It is therefore unsurprising that Batson's signal failure has been its inability to eliminate racial 

discrimination in jury selection. There is little dispute that in 1986, when Batson was decided, 

peremptory challenges were widely misused.189 Unfortunately, these patterns are not all in the past. 

One study of jury selection procedures in eight Southern states revealed counties where prosecutors 

"excluded nearly 80% of African-Americans qualified for jury service."190 Specifically, the researchers 

found that between 2005 and 2009, prosecutors in Houston County, Alabama, used their peremptory 

strikes to remove 80% of African-American jurors from jury venires,191 and in Dallas County, Alabama, 

prosecutors had used 157 out of 199 strikes—that is, about 80% of them—against African- American 

venire members in the twelve reported cases since Batson}192 

Another study, which focused on 390 felony jury trials in a single Louisiana parish between 1994 and 
2002, showed that prosecutors struck African-American jurors at more than three times the rate they 
struck white jurors.193 In other words, at least in some parts of the country, Batson has done little to curb 
the use of racially based peremptory challenges. 
While the problem is clearly more acute in some jurisdictions than in others,194 nonwhite defendants are 

still convicted today—of serious or even capital crimes—by all-white juries due to the use of peremptory 

challenges.195 And if this phenomenon is far less prevalent than it was fifty years ago,196 it is arguably 

due more to changing cultural norms than to any improvement brought about by Batson. If Batson were 

genuinely curbing the race-based use of peremptory challenges, we would probably have fewer cases 

like these: 

• Darryl Batts was convicted of robbery in Kentucky in 2003. Batts, who is African-American, was 
convicted by an all-white jury. While there had been ten prospective African-American jurors on 
his jury panel, five were eliminated by random selection, and the prosecutor struck the remaining 
five. Nonetheless, the trial court found no Batson violation, and Batts was sentenced to fifty years 
in prison.197 
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• Ricky Burnette was convicted of sexual assault in Wisconsin in 2003. Burnette, who is African-
American, was tried before an all- white jury after the prosecutor struck all three African-
American jurors (and one Asian-American juror) from the panel. The trial court found no Batson 
violation.198 

Lawrence Branch was tried for murder in Mississippi in 2002. Branch, who is African-American, was tried 

before an all-white jury after the prosecutor struck the only three African-American prospective jurors on 

the venire. The trial court found no Batson violation and Branch was convicted and sentenced to death.199 

These cases echo the long history of racial discrimination in American justice and belie the notion that we 

live in a post-racial world.200 But all- white juries are not problematic just because they are symbolically 

disturbing.201 Empirical evidence suggests that they do a worse job than racially diverse juries. In a study 

comparing racially mixed mock juries and all-white mock juries, researchers found that racially mixed 

juries tended to deliberate longer and discuss more information, made fewer factual errors, and were less 

resistant to discussions of race than all-white juries.202 As a result, defendants tried by all-white juries are 

more likely to be found guilty than those tried before more diverse juries.203 For black defendants in 

capital cases, all-white juries correspond with more likely imposition of the death penalty.204 A study of 

340 capital trials in fourteen states found that the presence of one or more black men on the jury was 

markedly associated with lower death sentencing rates for black defendants. In cases in which the victim 

was black, jurors imposed the death penalty 66.7% of the time when the jury included no black men versus 

42.9% of the time when the jury included one or more black men.205 In cases in which the victim was 

white, jurors imposed the death penalty 71.9% of the time when the jury had no black men, but only 42.9% 

of the time if the jury included one black man and 36.4% of the time when the jury included two black 

men.206 The most recent study, of 785 felony jury trials in Florida between 2000 and 2010,207 showed that 

juries drawn from all-white pools were more likely to convict black defendants than white defendants; 

when one or more black prospective jurors were included in the pool, the conviction rates for black and 

white defendants were nearly identical.208 

Not every instance of an all-white jury is due to the discriminatory use of peremptory challenges—there 

remains an abiding issue with assembling jury pools that can lead to serious underrepresentation.209 

Indeed, the more pervasive problem may be that many African-Americans never make it to the 

courthouse in the first place, that instead they are, as one judge observed, "consistently and pervasively 

underrepresented in [her jurisdiction's] juries, from one year, and one jury wheel, to the next."210But to 

the extent that the exclusion of African-American and minority jurors is also due to the use of peremptory 

challenges, it is fair to ask whether Batson has been effective at remedying the matter. And the data 

suggest that Batson has had surprisingly little effect. In the Baldus study of 317 capital murder trials in 

Philadelphia between 1981 and 1997,211 a period of time that included the five years before Batson, 

                                                           
 

 
 
 
 
 
 

 

 

 
 
 

 

 



19 
 

researchers found that the "Supreme Court decisions banning these practices [of racially motivated 

strikes] appear to have had only a marginal impact."212 

III. NEGOTIATING PEREMPTORY CHALLENGES 

This Article proposes a way out of the current impasse. Negotiating peremptory challenges 
preserves the original values of the peremptory challenge while offering litigants an effective bulwark 
against its misuse. And it can achieve those ends using simple negotiation skills that are part of every 
lawyer's arsenal. If effective, this method would do away with cumbersome and ineffective Batson procedures, 

maintain party control of the process, preserve dignity for all participants, and be more effective at blocking 

attempts to purge juries of minorities. 

A. THE MECHANICS OF THE PROPOSAL 

The procedure for negotiating challenges contemplates that voir dire would proceed as usual, and then the parties 

would exercise all of their challenges for cause, leaving a panel of qualified jurors.213 This panel would be seated 

sequentially, resulting in an identifiable "first twelve" jurors.214 If any one of the first twelve were struck 

peremptorily, they would be replaced by the next juror in the venire.215 Once presented with a slate of qualified 

jurors, the parties would be allowed a set amount of time to negotiate peremptory strikes.216 If the parties failed to 

to agree, the first twelve jurors would be empaneled.217 

Negotiation, then, would likely proceed along four possible lines. The first scenario, which seems likely to be 

the most common, can best be described as horse-trading. Under this scenario, the parties would "trade" the 

perceived most pro-prosecution juror for the perceived most pro-defense juror, then the next most pro-prosecution 

juror for the next most pro- defense juror, and so on. In negotiation terms, this scenario would be a compromise, 

where each side would "give in somewhat to find a common ground."218 In many ways, this would not be dissimilar 

to the peremptory strike system used now—both the "flower child" and the police officer's brother likely would be 

mutually struck, leaving fewer strongly partisan jurors on the panel in favor of more seemingly neutral ones. But 

there is an important difference in that parties can stop negotiating before all members of any groups they wish to 

preserve are eliminated from the jury panel. Any numerical disparities in the number of favorable jurors for either 

side would therefore be less outcome determinative.219 

The second scenario, in which parties might actually agree to challenge particular jurors, is more aspirational. 

If an oddball juror was on the initial panel—one "whose statements provide no basis for exclusion but whose 

manner seems erratic"220 and who seemed unattractive both to the prosecution and to the defense—the parties 

might cooperate. If both parties agreed on removal, they could exclude the potentially disruptive juror on consent 

without "expending" a challenge they might prefer to reserve for a juror who seemed unfavorable to them 

specifically. In negotiation terms, this would be a collaborative strategy, where the outcome of the negotiation 

would maximize the outcomes for both parties.221 The rest of the strikes would likely be the product of the 

compromise scenario described above. 
The third scenario might occur if the parties decided that it would be in their best interests to exercise their 

peremptory challenges as usual and then simply present their joint list to the judge, thereby evading the negotiation 

rules (and Batson to boot). In this evasion scenario, the parties could simply take the entire panel of qualified jurors 

and make alternate strikes until they were left with twelve jurors. The negotiation between the parties would be 

limited to an agreement to disregard the rules and simply exercise their strikes. Such a result would effectively mimic 

a peremptory strike regime, albeit with less judicial oversight and with both parties effectively forgoing any Batson 

claims. While it might be the least desirable scenario from the point of view of the excluded jurors, the scenario is 

not much different from situations in which the parties exercise their strikes and simply do not raise Batson 
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claims. In addition, a lawyer with a stake in retaining one or more jurors on the initial panel might be less 

likely to make such an agreement. A strength of this proposed negotiation system is that it makes no 

peremptory strikes the default option instead of relying on attorneys to overcome the inertia and 

diffidence that might prevent them from raising a Batson objection.222 Attorneys therefore would have to 

consider whether they actually want to agree to a blanket authorization of all of their opponents' strikes 

to trigger this scenario. 

A fourth scenario could be termed "refusal to play." If one participant decided that he was happy 
with the panel as it was, he could simply refuse to negotiate, forcing his counterpart to accept the first 
twelve jurors. This would unilaterally end the process and would result in no peremptory challenges being 
exercised by either side. This result would be tantamount to abolishing peremptory challenges on a case-
by-case basis at the instance of the parties. 
No matter which scenario or combination of scenarios the parties followed in their negotiation, a useful 

feature of the system would be to have the parties jointly present their agreed-upon strikes to the court. 

Having the parties agree to a list of jurors to be peremptorily struck would be similar to handing the judge 

a stipulation. Not only would a list resolve the issue of who would ultimately constitute the jury panel, but 

it would also function as a certification that the parties had waived their Batson rights.223 In a sense, this 

is an open way of doing what is ordinarily accomplished by silence when attorneys fail to raise Batson 

objections. The proposal contemplates that, similar to a stipulation, the judge would accept the list as 

agreed to by the parties unless she had good cause to reject it.224 Once the list is accepted by the judge 

and the challenged jurors are excused, there would be no further inquiry into the process. The defendant 

would lose the opportunity to raise jury selection issues on appeal except as part of an ineffective 

assistance of counsel claim. 

B. THE BENEFITS OF A NEGOTIATION MODEL 

Negotiating peremptory challenges offers a number of benefits. One is clarity: If no resolution is 
reached, the parties are left with the first twelve jurors on the panel. A second benefit is ease of 
implementation. Lawyers negotiate all the time—over discovery, during plea bargaining, for exclusion of 
time. Even if a case goes to trial, there are numerous procedural aspects to be worked out. Third, 
negotiation is likely to protect many of the interests at stake in the jury selection process: autonomy, 
parity, and the possibility of enhanced community participation. While it might seem counterintuitive to 
propose a system of negotiated consent at the beginning of a trial, perhaps the paradigmatic adversarial 
experience, the proposal is not as radical as it might appear. Vindication of jurors' equal protection rights 
depends overwhelmingly on a party's decision to raise those rights, thus negotiation is not that great a 
departure from the current system. 

1. Curbing the Use of Race-Based Peremptories 

Unlike Batson, which requires the affirmative step of raising a challenge to an opponent's strike, the 
negotiation model, by its very structure, would put the parties in a position of having no challenges at all 
if there is no agreement. By simply having to consent, lawyers and their clients would be forced to 
consider whether a proposed strike helps or hurts their prospects. If the strike seemed unfavorable, they 
would have to assess whether there is a complementary strike that would even the scales. The cognitive 
biases that might prevent a party from raising a Batson challenge or prevent a judge from finding a 
violation would therefore be tempered by the necessity of making a conscious choice. 
In addition, litigants would have the power to block race-based strikes if they so desired. In any situation 

where there were at least some nonwhite jurors on the initial panel, there would be considerably less risk 

that they would all be struck. As an example, consider a situation similar to that of Ricky Burnette, 

mentioned above, who faced an all-white jury after three African-American jurors and one Asian-
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American juror were struck from the venire.225 Under the Batson regime, Burnette had relatively little 

agency—even if he raised an objection, he could not ensure that the judge would find a violation and 

disallow the strikes. But in negotiation, Burnette and his attorney would have a veto power. They could 

judge for themselves whether they wanted to keep the panel as constituted or agree to a certain number 

of strikes in exchange for strikes of their own. If it was important to Burnette and his counsel to retain an 

African-American presence on the jury, and there were African-American jurors in the first twelve, they 

could simply refuse to let them go.226 They might agree to the strikes of one or even two of the African-

American jurors in exchange for strikes of white jurors who seemed particularly prosecution-friendly. But 

as a matter of self-interest—assuming that both sides believed that juror race might be significant to the 

outcome of the case—it is implausible that Burnette and his attorney would agree to an all-white jury. 

Even if the first twelve jurors on the panel were white, the prosecutor might still want to trade some 
challenges when certain prospective jurors among the first twelve seemed unfavorable to the 
prosecution. If the prosecutor refused to negotiate, the defendant would indeed have to go ahead with 
an all-white jury. But this risk is no greater than the risk that would accompany abolishing peremptory 
challenges, long championed as a means of enhancing jury diversity in the aggregate.227 At minimum, the 
homogeneity of the initial panel would be due to random selection rather than to the purposeful 
exclusion of nonwhite jurors. 

2. Fidelity to Original Purposes of the Peremptory Challenge 

As discussed above, the original peremptory challenge was an arbitrary and capricious right, designed to 

give the litigants some control over the jury selection process and thereby enhance the acceptability of 

that jury's verdict for the litigants and the public. Its greatest virtue was not its much-vaunted—though 

little supported—claim to enhancing impartiality228 

but the opportunity for litigants to participate and attain freedom from judicial control. These values 
are kept intact by a system of negotiating peremptory challenges. Whether the litigant wants to exercise 
a challenge for whimsical or strategic reasons, she has the latitude to do so, without needing to make up 
any justifying reasons. This latitude is only circumscribed by the exercise of her opponent's own 
autonomy.229 Each party will have to decide, in the circumstances of each case, whether she wants to 
reach a compromise or whether she would rather forego her own challenges than allow any opposing 
challenges. 

3. Ease of Implementation 

Finally, negotiating peremptory challenges employs a process that is familiar and easy to understand. 

While negotiation permeates all areas of lawyering (and, arguably, modern life),230 it has a particularly 

salient role in criminal practice. In our system, with the overwhelming majority of cases resolved by plea 

bargaining, trials are quite literally exceptional.231 Even lawyers who see themselves primarily as litigators 

spend an enormous amount of time negotiating—discussing plea offers, working out deadlines, drafting 

stipulations. Experienced trial attorneys know that the most effective use of their time is to focus on the 

issues that are really in contention and work out everything else.232 According to one trial attorney, the 

lawyers who shrink from such agreements are typically "also the ones who either don't understand their 

                                                           
 
 
 
 
 
 
 
 



22 
 

cases very well or don't know how to try cases."233 Unlike, say, cumulative voting, which requires some 

familiarity with the structure of corporate voting, negotiation is a central lawyering skill. 

Peremptory challenge negotiation would also take place on a more level playing field. Each side 
would have autonomy and roughly equal bargaining power—a distinct departure from the world of plea 
bargaining, where the prosecution holds almost all the bargaining chips. Of course, the strength of a 
party's position will be determined to a large extent by random selection. If the first twelve jurors seem 
more favorable to one side than the other, that side will have an upper hand in negotiation, because its 
alternative to a negotiated agreement is fairly satisfactory.234 But even the party in the weaker position 
can easily calculate whether he would be better off accepting the existing panel or agreeing to other 
terms. 
Nor does the proposal require wholesale adoption throughout the land. If necessary, an individual judge 

could establish negotiation as the rule in her courtroom. Constance Baker Motley, the former federal 

judge and prominent civil rights advocate, decided on her own initiative to bar peremptory challenges in 

her courtroom.235 "[J]udicial experience with peremptory challenges proves that they are a cloak for 

discrimination," she wrote.236 The peremptory challenge, "therefore, should be banned."237Equally, a 

state's Supreme Court could experiment with the proposal in a limited way, for instance in districts where 

the racial make-up of the juries has consistently proved problematic. 

C. CRITIQUES AND REBUTTAL 

Any proposal that suggests doing away with a well-entrenched (even if much-criticized) system is 
going to be subject to critiques from a variety of perspectives. It is important to remember that even if 
the proposal were adopted, it is not a universal panacea. Even with this system, the jury might not always 
be representative in any event.238 But negotiating peremptory challenges could quiet the noise 
surrounding Batson and enable us to focus on less visible, but wider-reaching, systemic reforms. And 
negotiation would strike a fairer and more honest balance than the system criminal attorneys currently 
labor under. 

1. Doctrinal Objections 

Several objections could fairly be made to the proposal. First, negotiation can be said to ignore the 
rights of the absent jurors, who may be excluded by agreement with no chance to rectify the injustice of 
their exclusion. Second, a negotiated process might appear to lack legitimacy, as private ordering would 
replace decisions made in open court. Finally, there is a concern that the expressive value of the Batson 
exercise will be lost. This Part answers all of these objections in turn. 

a. The Third-Party Doctrine Critique 

One objection to this proposal is that it fails to honor the rights of prospective jurors. The concern that 

peremptory challenges may be used to exclude protected classes of jurors from democratic participation 

has become the animating principle of the Batson regime, displacing the interests of the defendant in 

retaining particular jurors.239 "Indeed, with the exception of voting, for most citizens the honor and 

privilege of jury duty is their most significant opportunity to participate in the democratic process," 

observed the Court in Powers v. Ohio.240 Accordingly, the Court held that litigants had third-party standing 

to raise the rights of excluded jurors, as the jurors were not in a position to object themselves.241 

Of course, the issue is less that jurors are unable to assert their rights than that they lack the desire 
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to do so. But while there may be no stampede to the courthouse by people demanding to be selected for 
jury service, much less prepared to sue about it,242 the right of every citizen to have the opportunity to 
sit on a jury is an important part of the democratic project. As Alschuler observed, if the rights of 
prospective jurors are violated by the discriminatory use of peremptory challenges, what is at stake is 
"not only the opportunity to serve on juries (an opportunity that many of them would gladly decline) but 
also and more importantly their freedom from classification on invidious grounds."243 And this is a right 
that is difficult to vindicate directly. Even under our current, open-court Batson regime, jurors have no 
opportunity to voice their own objections. "Although an unusually assertive juror might demand a hearing 
on the propriety of his or her exclusion, the predictable judicial response would be one of rejection— 
probably one of astonished rejection."244 
The concern raised by a system of negotiated strikes is that juror participation would depend on private 

parties' acquiescence with little input from the court. Without the Batson framework, the absent jurors 

might simply be forgotten, their rights only vindicated, if at all, as a byproduct of the parties' self-interest 

as expressed through bargaining. At first blush, this seems a compelling argument. But the same can be 

said for the Batson regime itself. While the doctrine holds that litigants are the proper party to assert 

excluded jurors' rights, a party will only bother to vindicate those rights if she believes it will be 

advantageous to her. While bluntly put, the view of one defense lawyer that she felt "no obligation as an 

attorney to fight cultural stereotypes unless they are being used against my client, or to serve the interests 

of the broader community, unless this somehow also serves my client"245 is likely widely shared in the 

legal community. If a litigant can be an effective defender of jurors' rights, it is not because she particularly 

cares about those rights, but because it suits her purposes to defend them. As Underwood astutely 

observed, third-party standing works in jury selection because it "harnesses private motivations to public 

purposes . . . [and] enlists the self-interest of litigants to protect the rights of the jurors and the public 

interest associated with those rights."246Negotiation functions in exactly the same way. 

A litigant engaged in a private negotiation with her opponent will not be any less driven by self-
interest than the same litigant simply conferring with her client or communing with her notes before 
deciding on her strikes. Negotiation is likely to do as good a job as the Batson framework on this score. It 
may even do a better one, as the structure of negotiation makes refusal of the challenge the default with 
affirmative consent required for a strike's exercise.247 
Of course, this does not directly answer the concerns of those who argue that leaving the selection of the 

jury in the hands of the litigants is antidemocratic—particularly if all the litigants are white. Derrick Bell 

rejected proposals for affirmative selection on the basis that they disregarded the fact "that society has 

an interest in including members of minority groups independent of the desires of the parties in a 

particular case."248 He advocated a statutory guarantee of racial representation (waivable by defendants) 

because he believed that "[t]he need for legitimate and participatory decision-making in criminal cases 

will not necessarily be served when the choice of jurors is left to the whim of litigants."249 But that is the 

system we have. My proposal simply provides a way to make litigants' self-interest both more transparent 

and more effective. 

b. The Perception of Illegitimacy 

Another critique that can be leveled at the proposal is that private ordering by litigants of third 
parties' constitutional rights lacks the expressive value of vindication in open court. The negotiation 
process is off the record, secret, and may appear illegitimate, presenting the court with the results of the 
negotiation as a fait accompli. 
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It is important to be clear about which part of the process would transfer to a private setting. Voir 
dire of prospective jurors, arguments and rulings on challenges for cause, and excusing peremptorily 
challenged jurors would remain public. Two moments would not be public: the decision of which jurors 
to strike and the challenges to either side's strike preferences, which would be dealt with in negotiation 
rather than aired in open court. The first moment is not controversial—the act of choosing who to strike 
has always been private.250 The second, however, diverges from current practice by replacing Batson 
challenges made in open court and ruled on by a judge with private negotiation. Private negotiation would 
effectively obscure any disagreement or tension surrounding the decision over which jurors, if any, to 
strike. Only a limited public moment would remain when the court decided whether to accept the parties' 
joint decision. 
To the extent that the parties did not reach an agreement, there would be no peremptory challenges, 

only a jury constituted by random selection. The difficulty would arise when the parties did agree to 

certain strikes because private negotiation would replace the public "Batson moment." But given the 

absolute veto power that negotiation affords each party, in practice, the Batson moment would not be 

replaced with silence but with visible outcomes. To illustrate with a simple binary, a peremptory challenge 

by a party can be seen by her adversary as either objectionable or unobjectionable. If unobjectionable 

(either on its own merits or in tandem with a countervailing strike), the adversary would have no reason 

to raise a Batson claim, because she would acquiesce in the strike. If objectionable, the adversary, under 

the current system, would raise a Batson claim. But under a negotiation system, the adversary would 

simply refuse to allow that strike. There would be no Batson argument, but the outcome would be the 

same as a successful Batson challenge and its rejection of a particular peremptory strike. To that extent, 

the results of the negotiation would be quite clear. 

c. Loss of Expressive Value 

If the aims of Batson are to protect jurors' constitutional rights not to be discriminated against on 
invidious grounds, then its symbolic meaning is fully as important as its deterrent value.251 Moving the 
equal protection inquiry from public litigation in open court to an opaque system of private ordering 
provokes the critique that the proposal will result in a considerable loss of expressive value. As a general 
matter, that may be true. But it is worth stopping to ask whether the Batson moment really expresses 
anything worth saying. Occasionally, to be sure, the public lesson of Batson will be clear. A party will raise 
a claim, the proponent of the strike will be unable to defend it or will give a transparently false reason, 
and the judge will disallow the strike. This effectively sends the message that racism will not be tolerated 
in the courts. But far more often, the message devolves into something more hypocritical and demeaning. 
Most of the time, the Batson moment does little more than "bring[] to the surface and . . . ratify crude 

and unbecoming ways of classifying human beings."252 Worse, it coopts the judge into the process. 

Obliged to assess whether a party has made a prima facie case under Batson, judges puzzle over the 

numbers of nonwhite jurors and their proportion to white jurors. To justify their strikes, lawyers criticize 

jurors in terms of their family ties, their neighborhoods, their hairstyles, their demeanors, and other 

reasons so flimsy they seem like nothing more than a proxy for race.253 And since a Batson challenge 

cannot be made at all if the excluded juror is not a member of a cognizable group, lawyers wishing to raise 

a Batson claim may be forced into unseemly inquiries into the exact lineage of a prospective juror.254 As a 

result, our courts end up engaging in debates like this: 

DEFENSE COUNSEL [after the prosecutor challenged a particular juror]: I'd like to question that 
choice, too, assuming she is black. 

PROSECUTOR: I don't believe she is. 

THE COURT: It says Hispanic. 
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PROSECUTOR: I think she is actually Indian.255 
None of this is particularly ennobling. To the contrary, it appears to turn constitutional rights on 

"invidious, irrelevant inquiries."256 But the issue goes beyond unseemliness. Regardless of the individual 
abilities of any particular judge, the Judiciary as an institution is supposed to uphold the egalitarian ideal. 
When a judge discharges her duty to that ideal by entertaining debates such as these or accepting reasons 
for strikes that are patently implausible and insulting, then the overriding message trivializes concerns 
about equality. Instead, the Batson moment recirculates and ratifies the most reductionist possible view 
of race. When the court and the litigants add up the total number of black jurors, when they calculate 
the proportion of strikes of black jurors as compared to strikes of white jurors, they are not considering 
those prospective jurors as individuals but almost as interchangeable units of blackness. Not only is this 
not a constructive didactic moment, it may actually be a harmful one. 
In fact, our collective obsession with Batson may have obscured more systemic problems with 

underrepresentation in jury pools across the nation.257 Because it is a drama played out in open court, 

Batson has the panache of courtroom derring-do—far more exciting than the mundane administrative 

tasks of compiling jury lists and mailing out jury summonses. But it is in those mundane tasks where the 

roots of the problem lie.258 Just as mindfulness can help combat the effect of implicit biases, maybe if we 

can quiet the noise around Batson and relegate peremptory strikes to the realm of private ordering, we 

can finally address the deeper systemic problems that desperately need our attention. 

2. Practical Objections 

The proposal may also be subject to a number of practical objections. The first such objection is that the 

benefit would be one-sided, that if the Batson inquiry seems too easily twisted to the State's advantage, 

this model is too easily swayed to the defense's. After all, in most jurisdictions, a unanimous jury is needed 

to convict, therefore all a defense lawyer needs for at least a partial victory for her client is one hold-out 

juror.259 If defense counsel can identify one such juror, she might refuse to negotiate, forcing the 

prosecution to go to trial with at least one juror who seems like a real risk. Nonetheless, this concern may 

be overblown. Empirical evidence based both on real juries and on mock jury studies indicates that, Twelve 

Angry Men notwithstanding, a single juror will not often hang the jury.260Many scenarios can be imagined 
where the proposal could result in a net disadvantage to one side or the other, depending on which 
twelve jurors end up on the initial panel. But this risk is no greater than what both parties would face if 
peremptory challenges were abolished. 

The flip side of this argument is that this proposal would benefit the prosecution and disadvantage 
the defense by taking away the built-in advantage in some jurisdictions, which allow the defense more 
peremptory challenges than the prosecutor.261 The negotiation system, by giving the parties equal 
bargaining power, removes this slight advantage in those jurisdictions. Nonetheless, the power to prevent 
the prosecutor from eliminating any defense-friendly prospective jurors by simple veto may more than 
offset this cost. 
Second, the negotiated consent model is vulnerable to collusion, should the parties agree to exclude a 

particular class of jurors because it furthers their own ends. Historically, collusion to exclude African- 

Americans was a serious problem, particularly in the South.262 However, this issue appears to have 

subsided. And while this proposal does not do much to combat this problem, neither does Batson. 

Currently, parties who collude to exclude a certain segment of the population from their jury need only 

refrain from making Batson objections to each other's strikes, and the courts only rarely exercise their 
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authority to raise Batson issues sua sponte 263 Under a negotiation system, the court should retain the 

ability to question any joint strikes as violating equal protection and disallow them if unsatisfied upon 

further inquiry. This would not be an improvement on current practice, but in those rare situations where 

the court mistrusts the parties and is concerned that there might be collusion to the detriment of the 

defendant or the excluded jurors, the court should at least have the same flexibility it had under Batson. 

Third, the proposal would sharply limit an occasionally viable appellate avenue for defendants. 
While Batson issues are not often winners on appeal,264 a successful appellate claim of a Batson violation 
will result in automatic reversal—not an inconsequential benefit to a convicted defendant. Nonetheless, 
it surely would be better not to have the defendant convicted by an illegally selected jury in the first 
place. 

Finally, it may be difficult to convince litigants and courts to adopt this proposal, as lawyers take a 
notoriously dim view of change. But for courts seeking an alternative to Batson, negotiation presents 
some inherent advantages. There would be no complicated rules to learn, no unfamiliar strategies, no 
arcane skills needed. For attorneys, it would just be a question of sitting down with their opponents and 
seeing if they could agree on any strikes. If not, they would turn their attention to their opening 
statements. Negotiation would not overwhelmingly advantage either side. It would not undermine the 
dignity of the participants or the court. Most of all, negotiation would offer a better chance of achieving 
more representative juries. 

It is simply not true to say that our system is working. Negotiating peremptory challenges may not 
be a perfect solution, but no one procedure will achieve optimal results in every situation. There may be 
cases of collusion. There may be cases in which a lawyer does a very poor job safeguarding his client's 
interests. But it is not at all clear that those clients would have fared any better under the Batson scenario. 
In the end, we are flawed people living in an imperfect world. But "even if implicit biases themselves 
cannot change, the causal link between biases and behavior can be disrupted through procedural and 
structural reforms."265 That is what this proposal hopes to achieve. 

CONCLUSION 

The system of peremptory challenges we currently employ does not work. The Batson framework may 

curb some racial discrimination, but not all, and probably not even most. The requirement that questioned 

challenges must be explained leads to dishonesty and does little to encourage attorneys to understand 

their motives. Allowing the parties to negotiate their peremptory challenges with each other offers a way 

out that is equitable, simple, and considerably more effective at curbing improper uses of the challenge. 

While adopting a system of negotiating peremptory challenges would require a reevaluation of the 

methods we are accustomed to, that reevaluation is long overdue. 

 

 

 

 

 

 

 

                                                           
 
 
 


